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1 1. Introduction.
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Tucson Electric Power Company ("TEP" or "Company") responds to the post-hearing

briefs of Commission Staff, the Residential Utility Consumer Office ("RUCO") and the Energy

Freedom Coalition of America ("EricA").' TEP appreciates the constructive role played by Staff

and RUCO in this process, and Staff' s support for the Residential Community Solar ("RCS")

program and RUCO's support for the TEP-Owned Rooftop Solar ("TORS") program. The RCS

and TORS programs will provide additional choices for customers, and will expand the market by

making solar available to many customers who either are unable to obtain rooftops solar because

they are unable to purchase a system, do not meet the stringent credit requirements of the rooftop

solar leasing companies or choose not to enter into solar leases. The RCS program expands the

market even further, including customers who cannot choose rooftop solar because their roofs are

too small, too shaded, or cannot withstand the weight of the solar systems. As regulated services

offered by a regulated utility, the Commission will retain strict control over the size, scope and

cost of these programs. These programs will provide additional choices to customers, while

reducing the solar "cost shift" and expanding the market. The Commission should approve both

programs.

While claiming to advocate increased competition, EFCA instead proposes to restrict

competition by excluding TEP from participating in the solar DG market. EFCA ignores

altogether consumers' desire for a utility-backed solar DG option and belittles the significantly

greater efficiencies and lower costs to consumers offered by TEP's programs - programs that

expand the deployment of solar resources in TEP's service area. Instead, EFCA contends that

TEP should not be permitted to offer the TORS or RCS programs at all, or if they are pennitted,

that they should be done only through a separate unregulated subsidiary.

EFCA cannot get around the fact that TEP has an obligation under Arizona law to meet its

customers' retail electricity needs and to invest in renewable and other generation resources,

19

20
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27 1 TEP relies on its Initial Brief for all issues. TEP is only responding to selected arguments in this Reply
Brief, and TEP has not changed or waived any arguments made in its Initial Brief.
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including solar, as a regulated utility. TEP's proposals here serve the public interest by offering

additional solar choices including a new community solar product, reducing cost shifts, providing

service more efficiently, and providing cost-effective ways to comply with its obligations under

4 the REST Rules.

5 11. Replv Tb EFCA.

A.6 The RCS and TORS programs increase competition and do not violate

7 competition principles.

8 1.
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It is appropriate for a regulated utility to own generation assets.

While EFCA complains about competition and vigorously opposes TEP's request to offer

its RCS and TORS programs, its positions are not in the public interest. Providing new choices to

customers is not anticompetitive. And because ERICA's members benefit greatly from the net

metering subsidies their business models rely upon, ERICA's further complaints about TEP's

regulated status ring hollow.

As EFCA concedes,  "[b]ecause TEP is  a  public service company operat ing under  a

Certificate of Convenience and Necessity, questions regarding its activities are not exclusively

governed by considerations of competition."2 TEP's Initial Brief explained at length why it is

appropriate and in the public interest for a vertically integrated utility like TEP to own generation

assets, including utility-scale, community, and rooftop solar generation assets.3

2. Tne programs do not violate any supposed policy of eleetric competition.

EFCA points to the supposed "clear ly ar t icula ted policy" of electr ic competit ion in

Arizona.4 But again it is procompetitive, not anticompetitive, to offer additional choices like RCS

and TORS to customers. Thus, approving these programs is not inconsistent with any "policy" of

competition. In any event, Arizona halted its move to electric competition.5 Further, the type of

24

25

26

27

2 EFCA Br. at 3.

3 TEP Br, at 2-3, 7-8.

4 EFCA Br. at 21.

5 TEP Br. at 2.
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competition contemplated by the Electric Competition Rules (A.A.C. R14-2-1601 et seq.) required

the competitors to obtain a CC&N from the Commission, a step that ERICA's members have

steadfastly refused to take

EFCA argues that taxi cabs and Uber both compete,  even though they have different

business models." But ERICA's principal member, SolarCity was adamant that it does not compete

with utilities. As the Commission noted in finding that SolarCity was not a  public service

7 corporation

8

9

10

13

21

SolarCity argues that the evidence shows that SSA providers do not compete with
public service corporations. SolarCity points to APS witness testimony that APS
views solar  providers,  like SolarCity,  as par tners who are essentia l for  the
implementa t ion of the dist r ibuted energy requirements  of the REST Rules
Furthermore, SolarCity argues, the services that it provides via its SSAs are not
the same services provided by incumbent utilities, and other jurisdictions consider
the solar  industry to be complementary to,  and not competit ive with,  public
service corporations

The Commission agreed, noting that "At this point in time, solar providers, like SolarCity, are

more a means of helping the incumbents' reach their distributed generation goals than they are

competitors. Thus, this factor weighs against finding a need to regulate The taxi / Uber

analogy does shed some light on the case-EFCA's arguments are similar  to those of the taxi

industry, attempting to use regulation to keep out Uber. Here, the Commission should allow

customers the choice to select the TORS and RCS programs

The programs are designed to meet ACC compliance requirements

TEP is pursuing these programs to provide choices to its  customers and to meet  its

Distributed Generation ("DG") obligation imposed by the REST Rules.u EFCA argues TEP's

25

26

27

A.R.S. §40-207, A.A.C. R14-2-1603

See e.g. SolarCity Corporation,Decision No. 71795 (July 12, 2010)

8 EFCA Br. at 19

' SolarCity Corporation, Decision No. 71795 (July 12, 2010) at 50:10-15

SolarCity Corporation, Decision No. 71795 (July 12, 2010) at 52: 13-15

Ex. TEP-2 (Tillman Rebuttal) at 2-3



1 It is undisputed that DG
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Staff witness Gray confirms that this non-TEP solar cannot be11
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motivation to meet its DG obligation is "transparently false".12

requirement remains in effect.l3 While TEP has a waiver for 2016 and 201714, TEP must plan to

meet its DG obligations in 2018, 2019, 2020, and each year thereafter. TEP cannot assume that

waivers will be forthcoming in the future. Relying on waivers is not a sound long-tenn strategy.

Moreover, yearly waivers do not add any new solar capacity to the system, while the TORS and

RCS programs (with the definitional waiver) will result in additional solar capacity being installed

by TEP, which furthers the purpose of the rule.

EFCA cites to Finding of Fact No. l8(C) of Decision No. 75560, which states that there is

sufficient solar in TEP's service territory to meet the DG rule thorough 2020. But this paragraph

also states that "TEP does not own title to these REC's, nor can TEP claim these kph or REC's

for RPS compliance purposes."15

counted towards compliance with the DG rule.16

As a matter flaw, the programs are not anticompetitive.

EFCA's core argument is that TEP has a "desire to monopolize the DG solar segment and

that the TORS and RCS proposals reflect an attempt to monopolize that segment.l7 Tellingly,

EFCA fails to apprise the Commission of the law regarding attempted monopolization because, as

a matter of law, EFCA cannot come close to meeting any of the elements of such a claim. The

United States Supreme Court has made clear that an attempted monopolization claim requires

proof of three elements: (1) a "dangerous probability" of monopoly power in the targeted market,

(2) a "specific intent" to monopolize that segment, and (3) "predatory or anticompetitive conduct."

Spectrum Sports, Inc. v. McQuilZan, 506 U.S. 447, 456-57 (1993). None of these elements are

present here.

4.

12 EFCA Br. at 8.

13 A.A.c. R14-2-1805.

14 See Decision No. 75560 (May 13, 2016) at 13:9-12.

15 Decision No. 75560 (May 13, 2016) at 6:27-28.

Le Ex. S-2 (Gray Rebuttal) at 3.

17 EFCA Br. at 3, 18-19.
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There is patently no dangerous probability of monopolization of solar DG resulting from

the TORS and RCS proposals because TEP's TORS (1,000 customers) and RCS (5 MW of

capacity) proposals are finite and account for only a small slice of the residential DG solar

segment, which has witnessed over 8,400 third-party solar installations totaling 61 MW of

capacity in the last three years alone.18 Market shares of this magnitude are insufficient as a

matter of law to establish an attempted monopolization claim. Et., Rebel Oil Co., Inc. v. Atlantic

Richfield Co., 51 F.3d 1421, 1438, 1442-43, (9th Cir. 1995) (noting that "most cases hold that a

market share of 30 percent is presumptively insufficient" and finding the defendant's 44 percent

share would only be sufficient "if entry barriers are high and competitors are unable to expand

their output in response to supracompetitive pricing"). The TORS and RCS shares fall well below

these thresholds, and ERICA's own expert has acknowledged that there are no barriers to entry in

the DG solar segment." And finally, the Commission controls whether or not TORS and RCS

programs can be expanded in the future, and if so can impose whatever conditions it deems

necessary to protect effective competition.

There are numerous procompetitive reasons supporting TEP's proposalszl,

not offered one speck of evidence that TEP has an "intent" to monopolize the production of solar

17 DG. Nor has EFCA offered evidence that would support an inference of such a specific intent.

18

19

20

21

22

Cascade Cabinet Co. v. Western Cabinet & Millwork Inc., 710 F.3d 1366, 1373-74 (9th Cir. 1983)

("In the absence of direct evidence of specific intent to monopolize, however, the level of proof

required to establish the conduct element increases" and the "'plaintiff must introduce evidence of

conduct amounting to a substantial claim of restraint of trade or conduct clearly threatening to

competition or clearly exclusionary."'). TEP's proposals, as noted above, cannot be expanded

23

24

25

26

27

18 EX. TEP-2 (Tillman Rebuttal at Ex. cT-R-2).

19 See TEP Initial Br. at 4-6.

20 Tr. at 501 (DeRamus). Where, as EFCA claims here, the alleged theory of competitive harm involves the
"leveraging" of monopoly power in one market to obtain dominance in another (EFCA Br. ll), the relevant
market in which to assess the probability of success is the second market. Alaska Airlines, Inc. v. United
Airlines, Inc., 948 F.2d 536, 548 (9th Cir. 1991). l

21 See TEP Br. at 2-4, 7-13.
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without Commission approval. Moreover, the RCS program expressly provides for an alternative

third-party PPA option. TEP has no intent to eliminate competition. Its intent is to offer customer

choice and comply with the REST Rules.

The last element also does not exist here, because TEP has not handed competition by any

anticompetitive acts. All TEP has done is advocate proposals to the Commission which the

Commission will evaluate on their merits and will accept, reject, or modify. If the Commission

accepts or modifies the proposals, it will have found that they are in the public interest and

consistent with Commission policy, and there can be no serious argument that TEP's TORS and

RCS programs are illegitimate. And if the Commission denies the proposals, they will have no

effect on the DG solar segment. In short, there is utterly no merit ERICA's claim of an attempt to

11
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26

monopolize.

Tellingly, EFCA did not proffer because it could not offer a single iota of evidence or

testimony that the TORS program has slowed or injured the sales of solar DG by EFCA members.

There simply is no basis for ERICA's assertion that TEP's proposals are motivated by a desire to

eliminate competition.

Notably, this is not a situation where a regulated monopoly seeks to sell a product on an

unregulated basis in a second market. In such a situation, there may be concerns that because its

activities in the second market were unregulated, the regulated entity could evade regulation and

affect competition. But here TEP's activities, including the TORS and RCS programs, are fully

regulated, including its prices, and thus there is no risk of regulatory evasion. Indeed, EFCA does

not and camion contend that regulatory evasion will occur. See Western Resources, Inc. v. Surface

Transl. Ba., 109 F.3d 782, 788 (D.C. Cir. 1997) (where vertically integrated railroad was not able

to evade rate regulation, there was no harm to competition), Town of Concord v, Boston Edison

Co., 915 F.2d 17, 19 (let Cir. 1990) ("Effective price regulation at both the first and second

industry levels makes it unlikely that requesting such rates will ordinarily create a serious risk of

significant anticompetitive harm.").

27
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1 5. The TORS and RCS programs are proeompetitive programs that make

2 economic sense.

3

4

5

6

ERICA's contention that the TORS and RCS proposals do not make economic sense for

TEP other than as a pretext to eliminate competition for DG solar is demonstrably wrong. On the

contrary, the record clearly establishes a number of procompetitive justifications for TEP's

proposals:

7 •

8

9

10

11

12

13 •

14

15

16

17

18

19

20

21

22

•

It is undisputed that some customers prefer to receive solar DG service from their

regulated service provider, and that some prefer the price stability and forward price

hedge that the TORS and RCS proposals offer, in lieu of the costs savings-only

approach currently embodied in available rooftop solar arrangements. Offering

consumers greater choice not only is procompetitive, but responding to and satisfying

customer preferences is both sensible and important for an electric utility such as TEP.

The TORS and RCS programs further the economic interest of TEP's ratepayers

because the record establishes that the TORS and RCS programs are projected to cost

significantly less than third-party rooftop systems, with TORS costing $0.30-$0.65 or

l2-23% less per watt, and RCS costing $0.80-$1.25 or 32-44% less." Indeed, recent

financial data for EFCA member SolarCity, which has a nearly 70% market share for

DG solar in TEP's service territory, shows that SolarCity's total cost per watt deployed

rose to $3.18 per watt in the first quarter of 201634 which would exacerbate this cost

gap even further.

The TORS and RCS proposals markedly reduce the cost shift associated with DG solar

to non-participating customers as compared with existing third-party offerings." It is

23

24

25

22 Ex, TEP-2 (Tillman Rebuttal) at l0:5-12, Ex. TEP-5 (Yardley Rebuttal) at l3:2l-25, Tr. at 72:24-73:3
(Tillman), see also EFCA Ex. 20 (DeRamus Direct Test.) at 10:25-26 ("TEP's proposal forces customers
to choose between lower costs with a competitive offering today vs. long-term rate certainty under TEP's
programs.").

23 TEP Br. At 11.
26

27

24 Sheldon Krieger, Why Did SolarCily's Costs Increase in ]QI6?, MARKET REALIST, (May 19, 2016,
12:06 AM), available at http://marketrealist.com/2016/05/solarcitys-costs-increase-1q16/1.

25 TEP Br. 8-10 and n. 29.
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economically sensible for a regulated utility to propose to comply with its regulatory

obligations in a way that reduces the cost burden on its other customers while

advancing the Commission's policy directive to promote renewable DG.

Though EFCA argues that TEP's proposals do not address customers' peak usage, this

claim is incorrect. In contrast to third-party systems that are configured to maximize

total annual output without regard to output at peak, TORS systems are designed to

peak output in close aligmnent with TEP's summer peak. This maximizes the value of

the output from DG solar to meet system needs at peak load.26

And, in addition, these programs help ensure that TEP can meet its DG requirements

under Commission rules.10

11

12

13

14

15

16 6.

17

18

19

20

In short, TORS and RCS make good economic sense for TEP and its customers because

they are procompetitive, add to customer choice, respond to customers' desires and needs, result in

cost savings and reduced cost shifting, offer price stability, provide reasonable conservation

incentives, will allow TEP to comply with Commission rules, and overall provide more

renewables with less impact than under the current rooftop solar offerings.

The Commission controls any expansion of these programs.

ERICA's claim that the TORS and RCS programs are a "Trojan Horse" that will inevitably

expand to exclude all competitive DG solar offerings is meritless. Both the TORS and RCS

proposals at issue here are finite, and make up only a minimal portion of total DG solar in TEP's

service territory." EFCA misleadingly attempts to bolster TEP's share by attributing to TEP an

additional 1,000 homes associated with a possible infra'-party owned PPA for additional RCS21

22
26

23

24

25

26

27

Ex. TEP-l (Tillman Direct) at 10:4-18. EFCA argues that TEP Witness Tillman acknowledged
nothing in the TORS or RCS program "sends any font of price signal related to peak-hour demand and
peak-hour usage," EFCA Br. 5, However, as Mr. Yardley explained, "this is an industry-wide issue that is
primarily caused by an outdated rate design rather than TEP's TORS program." Ex. TEP-5 (Yardley
Rebuttal) at 14:26-l5:3.

27 TEP's Application seeks approval to expand TORS to an additional 1,000 homes above the 600 homes
previously approved, and to construct a new 5 MW RCS solar facility. By contrast, during the period from
2013 through the first three months of 2016, there were 8,487 third-party rooftop solar installations in
TEP's service territory totaling approximately 61 MW of DG capacity. TEP Opening Br. 6 n. 22 (citing
Ex. TEP-2 (Tillman Rebuttal at Ex. CT-R-2)).
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18

19

capacity, and by using an erroneous denominator in its market share calculation. Even when

EFCA erroneously counts a third party' share as if it were TEP's, however, TEP's proposals are

not even close to approaching or threatening a monopoly.

To deflect attention from its own members' dominant market share, EFCA notes that Mr.

Tilghman indicated TEP might seek to expand the TORS and RCS programs "as warranted by

customer demand"29 and hyperbolically asserts that the TORS and RCS programs have "virtually

unlimited" potential for expansion." But in fact the record establishes that any subsequent

expansion of these programs beyond the levels put forward in the instant Application would

require TEP to obtain Commission approval. Nor is there any merit to ERICA's assertion that a

"kick the can down the road approach" overlooks the "reality" that "if third party solar is

effectively eliminated" later regulatory action will not be able to revitalize it.31 No danger exists

that the modest TORS and RCS programs proposed here will eliminate other forms of DG solar.

Rather, the much larger solar rooftop segment has been growing at a record pace. Under

Arizona's regulatory paradigm, the Commission is the gatekeeper of any proposed program

expansions, and can approve or deny them at the appropriate time while giving all due

consideration to the competitive landscape.

It is not anticompetitive to exclude renters from the RCS program.

Next, EFCA complains that renters are not eligible for the RCS program, arguing that this

"purposefully exclusionary scope" shows TEP's "true purpose... to monopolize the market

20

21

22

23

24

28 EFCA Br. at 18. By comparing the TORS and RCS proposals only to third-party applications added in
the last year and ignoring prior installations, EFCA grossly understates its members' market share.
Moreover, even if it were appropriate to focus on 2015 alone, the 75% figure in ERICA's brief is not a
calculation of TEP's market share, but rather a ratio of the number of TORS/RCS customers to third-party
customers-and as noted above, EFCA attributes 1,000 customers to TEP would not be served by TEP-
owned facilities, but rather under a third-party RCS PPA. Thus, even accepting EFCA's single year
construct, the share of new STEP-served DG customers to total new DG customers would be 2,000 out of
7,000, or 28.5%.

29 EFCA Br. at 16.

25

26

27
30 EFCA Br. at 17.

31 EFCA Br. at 19.

9



1
,,32

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

segment. In other words, having just criticized TEP for trying to serve some customers, EFCA

next criticizes TEP for not serving others. TEP does not see how not sewing some customers

creates a monopoly. TEP has sound reasons to limit the initial phase of the RCS program to

homeowners at this time. First, the RCS contract is tied to a specific service point-the home.33

Further, the contract is a long-term contract (10 years).34 In contrast, most residential leases are

for one year or less. For similar reasons, businesses are also excluded." Further, the RCS is a

new program, it makes sense to keep it as similar as possible to the existing successful TORS

program. The proposed RCS program terms and rate are based on a long term agreement with the

customer to allow TEP to build or contract for community solar capacity to serve that customer.

As Company witness Tilghman testified, "we are specifically assigning capacity out of this

particular community solar program to that customer and that customer's premises because it is

based specifically on that customer's consumption at that premises."36 Different rates, terms and

conditions would need to be developed to potentially extend the program to renters. Once there is

some experience with the program, the Commission can always consider extending it to renters in

a future annual REST plan.

In addition, TEP has a separate community solar program-Bright Tucson-which is open

to all residential and commercial customers and allows customers to "jump on or off" the program

without a long-term commitment because it is not tied to a specific premises or the consumption at

that premises. The Bright Tucson program was the first community solar program offered by an

investor owned utility.38 The Bright Tucson program is in essence a premium rate / green tariff

21

22

23

24

25

26

27

32 EFCA Br. at 13.

33 Ex. TEP-l (Tillman Direct) at 23 .

34 Ex. TEP-1 (Tillman Direct) at 23 .

35 Ex. TEP-1 (Tillman Direct) at 23 _

36 Tr. at 55 (Tilghman).

37 Tr. at 54 (Tilghman).

38 Tr. at 59 (Tilghman).
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program where the customer selects how much solar they want to sponsor39, it has nothing to do

with the customer's usage or their premises. In contrast, the RCS is intended to offer an option

similar to the TORS program, with a fixed rate based on the customer's expected consumption. In

short, Bright Tucson and RCS are different types of Community Solar programs designed for

different purposes, with different rate structures, and which will appeal to different customers.

8. TEP's access to its own information does not harm EFCA 's members.

ERICA's assertion that TEP may gain "preferential access to information" such as

"customer-specific information as well as network and distribution data" rings particularly

hollow.40 EFCA members advertise and market their products relentlessly, and EFCA presented

no evidence of any specific case or situation where any of its members lost a sale because of lack

of information from TEP or uncertainty about the distribution network data.

12 B. TEP's programs will reduce cost shifts, thereby benefitting customers.

13

14

15

16

17

18

19

20

Ironically, EFCA claims that the RCS and TORS programs will "impose unwarranted

additional costs on ratepayers" and will "create an actual cost-shift to non-solar ratepayers."4l

Solar cost shifts occur, of course, because TEP's current rate design recovers many of its fixed

costs through volumetric charges. "Net zero" solar customers with leased rooftop solar do not pay

those volumetric charges, thus resulting in unrecovered fixed costs, costs that will ultimately be

recovered from non-solar customers unless a different rate design is adopted. The TORS rate, in

contrast, is designed to roughly match the customer's previous bill,42 resulting in far greater

recovery of fixed costs43 (and thus a much smaller cost shift to other customers). For example, the

cost shift associated with the TORS program is about $0.02 per kWh44, and the cost shift for the21

22

23

24

25

26

27

39 Under the Bright Tucson program, customers sign up for "blocks" of solar energy (each block is 150
kw) and pay a $0.02 per kph premium, with a discount applied to their PPFAC and REST surcharges. Ex.
TEP-l (Tillman Direct) at 20.

40 EFCA Br. at 11.

41 EFCA Br. at 1, 3.

42 Ex. TEP-1 (Tilghman Direct) at 7.

43 Ex, TEP-1 (Tilghman Direct at 16-17.
44 Ex. TEP-1 (Tillman Direct) at 9.
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2

RCS program is still smaller, as it has a higher rate.45 These cost shifts are far smaller than the

cost shift created by third party leasing.46 Thus, EFCA is in no position to criticize these programs

3 for cost shifts.

4

5

6

EFCA argues that TEP has overstated the solar leasing cost shift, relying on Mr. Beach's

cost comparisons.47 But Mr. Beach's testimony suffers from a host of flaws including:48:

He assumes that utility rates increase at 2.5% per year, which is unrealistically

7

8

9

10

11

12

high.

He inaccurately assumes that customers will increase consumption by 15%, despite

Hat to falling overall trends in use per customer, and despite evidence showing

solar customers tend to retain similar usage patterns after installing solar.

He assumes a 2% annual increase in use per customer (60% over 25 years), despite

the trend of falling use per customer over the last ten years.

13 He incorrectly assumes rates will increase every year, rather than every 3 to 5

14

15

16

17

18

19

20

21

22

years.

Most significantly, he assumes that there is no rate base costs for severing a solar

customer, even though that customer remains connected to and dependent on the

grid. This assumption contrasts all accepted cost of service methods.

Mr. Beach's cost comparisons are deeply flawed and should be disregarded.

EFCA also argues that TEP's argument that TORS and RCS will reduce the cost shift is

inconsistent with its argument that TCRS and RCS are available to a larger pool of customers.49

However, TEP has not argued that no potential solar leasing customers will select TORS or RCS,

only that the pool of potential customers is larger than for solar leasing. Some customers who

23

24

25

26

27

45 Ex. TEP-1 (Tillman Direct) at 26.

46 Ex. TEP-1 (Tillman Direct) at 15-18, 22, 25, Ex. TEP-4 (Jones Rebuttal) at 2-3 .

47 EFCA Br. at 6-8.
48 Ex. TEP-4 (Jones Rebuttal) at 4, and Ex. TEP-2 (Tillman Rebuttal) at 8-9.

49 EFCA Br. at 7.
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2

could have gone with solar leasing will choose TORS or RCS if they are allowed to do so-and

the cost shift for those customers will be far smaller than if they had gone with a leasing company.

3

4

5

6

The TORS and RCS rates are reasonable.

7

8

9

c .

EFCA attacks the 15% rate band in the TORS and RCS rates, arguing that there are "no

incentives for users to manage their energy requirements within a band" and that the "value

proposition is that customers can increase their household energy loads without concern that it will

impact their energy bills. But additional energy has no value unless the customer has some use

for it-will they go out and buy less efficient air conditions and dishwashers just to take

advantage? Further, customers have an incentive not to exceed the 115% cap (or they will pay

more), and an incentive to lower their use (if they reduce to 85%  of prior use, they save).

Moreover, by providing a fixed price within the 15% band makes sense given that most costs are

fixed costs, which will now be recovered by a fixed price.

EFCA argues that with fixed rates "TEP is intentionally disregarding the risks that costs

will increase."51 But by having some customers on a fixed rate, TEP will have an even greater

incentive to keep its fixed costs under control. While TEP has a strong incentive to control fixed

costs, there is the possibility that fixed costs will increase over time. This could be viewed as a

type of future subsidy to those customers. A small future subsidy is better than the massive

current net metering subsidy. Further, any subsidies are naturally limited by the small and strictly

regulated size of the TORS and RCS programs.

EFCA also argues that fixed rates "make economic sense only because of their manifest

ability to destroy competition" and that "no third party could" provide fixed prices.52 Plenty of

consumer products offers long term fixed prices-think of fixed rate consumer mortgages,

annuities, and fixed rate corporate bonds. Closer to home, solar PPAs are typically long term

fixed price contracts between the solar developer and the utility. The TORS and RCS rates can be

9950

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

so EFCA Br. at 5.

51 EFCA Br. at 4.

52 EFCA Br. at 5.
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3

thought of as micro-PPAs. Like PPAs, they allow TEP to add solar resources, and the rooftop and

community solar facilities for these programs will be long term assets, just like PPA projects. A

long-tem fixed rate is therefore appropriate.

4 As for making "economic sense",

5

6

7

8

9

10

11

fixed rates for these programs make perfect sense. The

TORS and RCS rates are designed to be similar to the customer's current payment-there is no

"discount" like the ones solar leasing companies advertise. Much of the lower rates advertised by

the solar lease companies relies on the cost shift-avoiding paying their fair share of the fixed

costs embedded in volumetric rates. By avoiding the discount model, the TORS and RCS rates

greatly reduce the cost shift problem. But customers still need some economic reason to select the

program. The opportunity to "lock in" a fixed rate is that economic rationale for customers,

providing them an incentive to participate in the program.

12 D. The RCS program is community solar.

13

14

15

16

17

18

19 "community solar",

20

21

22

23

EFCA argues that RCS is not "true community solar" because it does not meet the

"traditional" definition of community so1ar.53 A relatively new concept like community solar

cannot have a "traditional" definition. In any event, one of the earliest sources on community

solar, the National Renewable Energy Lab's A Guide to Community Solar: Utility, Private and

Non-Profit Project Development (November 2010) includes utility owned or operated solar as one

of its three models of community solar.54 Further, there are a multitude of definitions of

many of which are consistent with the utility ownership model.55 Moreover,

TEP's Bright Tucson Community Solar program has been accepted as a utility-owned community

solar program for years.

EFCA also objects to allowing existing projects to be included as community solar under

the RCS program. Allowing existing projects to qualify will speed up the availability of the RCS

24

25

26

27

53 EFCA Br. at 14, 15.

54http://www.11rel.gov/docs/fyl losti/49930.pdf at pages 6 to ll. See also Ex. TEP-5 (Yardley Rebuttal) at
Ex. RCY-3 (quoting definition from this report).

55 Ex. TEP-5 (Yardley Rebuttal) at 20.
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program, otherwise customers would have to wait through the cycle of designing, bidding, and

constructing the next project before customers could sign up.

3 E. Third parties will participate in community solar through PPAs.

4

5

6

7

8

9

10

11

12
7959

13

14

15 solar "leases",

16

17

18

19

20

EFCA argues that Arizona law does not "preclude" third party participation in community

solar.56 The RCS program is not limited to TEP-owned projects. The RCS program has always

contemplated that some projects will be third-party projects owned by solar developers and

contracted with TEP under PPAs.57 Any solar developer, including an EFCA member, is free to

respond to an Request for Proposals (RFP) for any RCS projects. Thus, ERICA's assertion that

"TEP is expressly requesting a monopoly in community solar"58 is false. On the contrary, as

stated by Mr. Tilghman: "[T]he Company did not propose to restrict the entire program to

Company-owned facilities. The Company has no issue with using a third-party PPA for the

facility.

EFCA also appears to argue in favor of third parties directly offering community solar to

customers. That would raise numerous questions far beyond the scope of this docket. Unlike

this would seem to be a direct retail sale of power to customers, potentially

triggering the requirement to obtain a CC&N, as well as the fair value requirements of the Arizona

Constitution.60 In addition, how would power get from the community solar facility to the

customer? Retail wheeling, "sleeving" and virtual net metering are all currently not permitted in

Arizona and are complex topics that would require study before implementation. In short, such a

proposal would raise a number of complex and likely controversial issues that have not been

developed in this docket.21

22

23 Residential Community

24

56 EFCA Br. at 21-22.
57 Ex. TEP-1 (Tillman Direct) at Ex. A (2016 REST Plan) at Ex. 8, Rider 17
Solar Tariff, Original Sheet 717.

58 EPCA Br. at 12.
25

26

27

59 See Ex, TEP-2 (Tillman Rebuttal) at l6:l-6. Staff Witness Gray acknowledged that TEP's RCS
proposal does allow for third-party competition via the use of a PPA (Tr. at 6l6:l2-6l7:7) and Staff has
taken the position that Rider-l7's provision for third-party participation under a PPA should "alleviate
EFCA's concerns about the RCS program being anticompetitive and monopolistic." Staff Opening Br. ll.

60 Article 15, Section 14.
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1 F. TEP reasonably complied with the previous TORS order.

2

3

4

5

6

EFCA contends that TEP "ignored... requirements" of the order that approved the TORS

program, Decision No. 74884, by not creating a separate advisory committee.61 Creating a

separate committee would unnecessarily duplicate the work of APS's advisory committee. Thus,

Staff has recommended that this requirement be modified to allow TEP to participate in the APS

committee, subj et to certain requirements including providing its own reports.62 TEP agrees.

7 III. Replv to RUCO.

8

9

10

11

12

13

14

15

16

17

18

19

20

RUCO generally supports the TORS program and recommends that the Commission

approve it. RUCO includes a requirement that if the TORS program cost is greater than the solar

leasing cost shift, any such overage should not be recoverable.63 TEP believes that this concept,

while well intentioned, adds unnecessary complexity to the program. Any "overage" is highly

unlikely under any reasonable calculation of the cost shift. Further, the TORS program already

contains a "cost parity" provision.64

RUCO supports the RCS concept, but believes that TEP's program does not go far

enough.65 For example, RUCO believes that renters should be eligible for the program. Part

II.A.7 of this brief explains why TEP is limiting the program to homeowners at this time. RUCO

also suggests that RCS customers be allowed to make up front payments. Under that proposal,

"[i]n essence, the customer replaces the traditional utility debt lender."66 While this proposal is

interesting, it is not fully developed, and raises a number of questions :

Is such a payment accounted for as a contribution, an advance or as a loan?•

21

22

• What is the interest rate, if any?

23

24

25 63

26

27

61 EFCA Br. at 16.

62 Ex. s-1 (Gray Direct) at 8-11.

RUCO Br. at 3.

64 Decision No. 74884 (Dec. 31, 2014) at page 20, Finding of Fact No. 73

65 RUCO Br. at 3.

66 RUCO Br. at 4.

16



1 •

2

The securities law and banking law implications of the proposal must be examined as well,

especially if the payment is treated as a loan.

3

4

Further, to the extent customers are willing to pay up front capital costs, a much simpler

alternative exists-buying or leasing their own rooftop solar system.

5

6

7

8

9

10

11

12

13

14

IV. Replv to Staff.

15

16

17

18

19

20

21

22

23

24

25

26

27

Staff recommends that the expansion of the TORS program be denied. Staff argues that

TEP should provide the TORS pilot project report first. The report will be compiled after the 600

customer pilot is completed. However, if the TORS program is not extended, the program would

start, stop, and then potentially start again after the report is evaluated. This is not efficient and

could raise costs. In addition, there is strong unmet customer demand for the TORS program.

Thus TEP recommends that the 1,000 customer extension be approved, and the full report be

considered in TEP's next annual REST proceeding, at which time the TORS program can be

reevaluated.

Staff also argues that there are less costly options to TORS, such as waivers or up front

incentives to buy RECs. But as noted in TEP's Initial Brief, waivers are uncertain, there is no

market for RECs, and the Commission does not favor up front incentives.67

Staff recommends the RCS program be approved with modifications. TEP believes that

the modifications are not needed. Staff proposes that the RCS program be limited to new

facilities-existing facilities would not be eligible. As explained in response to ERICA's similar

argument, this would unnecessarily delay the program. Staff also proposes that the program be

modified to allow for third party PPAs. As noted in response to EFCA, the RCS program already

contemplates third party PPAs. Staff proposes that the 15% band be replaced with a rate that is

adjusted annually. This could be confusing to customers, it is hard to explain a fixed rate that can

change each year. As explained in response to EFCA, the fixed rate is a key component to the

plan that provides the economic motivation for customers to sign up without a discount. Lastly,

Staff requests additional information on the cost of service and the derivation of the $17.50 RCS

67 TEP Br. at 14-15.
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2

rate. TEP notes that these topics can be explored in the rate case, where discovery is well

underway

Conclusion

5

6

The TORS and RCS programs will provide additional choices to TEPs customers, will

expand the deployment of distributed solar generation, and will enable TEP to meet its obligations

under this Commission's DG rules and is in the public interest. The Commission should approve

both programs as requested in TEP's Application, testimony, and Initial Brief. Additionally, the

Commission should approve a permanent waiver of the definition of "DG" to allow community

solar, including RCS, to qualify as DG, recognizing that community solar is a distributed resource

as described in TEP's, Staff" s and RUCO's Initial Briefs

RESPECTFULLY SUBMITTED this 24"' day of June, 2016
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